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EDITORIAL NOTES. 


The election is over and everybody has a feeling of relief. ‘There 
will be general satisfaction at the overthrow of the Tammany candi- 
dates in New York City. The New Jersey results will please or dis- 
please according to the political leanings of each citizen. It is a pity 
that elections must occur so often. While it has the advantage of 
changing certain officials who may not be to the public liking, yet the 
expenses are very great to the various municipalities and to candidates 
and their friends, and the annoyance and injury to business are of no 
small moment. On the whole, fewer elections and more appointive 
offices would be far better; and certainly elections once in two years 
are sufficient to accomplish any necessary good results. Our Legisla- 
ture should meet only once in two years, and it is to be hoped someone 
will have the courage to introduce such an amendment to our constitu- 
tion at the next session and the ability to push it through. If Pennsyl- 
vania and forty other states can get along with biennial sessions, surely 
New Jersey can. We need not repeat the reasons why the public 
would be benefited by the change, but the pecuniary reason is an im- 
portant one, and the reduction in the volume of laws is still more im- 
portant. About the middle of October the lawyers of the State, and 
others who applied for them, received the Session Laws of 1913. 
Three months thereafter the same grist of new laws and supplements 
will be ground out again, and so, year after year, almost as soon as a 
law is published it runs a chance of being amended or repealed. ‘This 
is absolutely unreasonable from any civic point of view. This State is 
old enough to reduce the volume of laws instead of adding to them. 
Too much law is a curse to any people. Can we not reach that con- 
clusion one of these days, and so re-arrange Legislative Sessions and 
so mold public opinion that there will be a minimum of legislation and 
at the same time secure a careful abridgment of what is already on 
the statute book? 





It would not be safe to say that Napoleon Bonaparte was a good 
advisor in everything, but he seems to have entertained the right idea 
when he gave Judges a life-tenure of office after they had been tried 
for five years and found not wanting. Ina sense, every Judge now is 
put upon trial, because in this State his reappointment, and in other 
States his election, is supposed to be based upon his fitness. But toa 
certain extent, and sometimes to a very large extent, politics enters in 
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and removes a very successful Judge from Office. Why should not a 
Judge of high courts, whether appointed or elected, have a definite 
term of not less than five years, so as to prove or disprove his abilities 
and integrity, and then, if he “makes good,” as we say, be given a life- 
tenure, always subject, however, to some form of proper recall (not by 
public elections) in case he fails to maintain a high standard of legal 
knowledge and rectitude? Why not? Who can answer? 





The impeachment of Gov. Sulzer, of New York, and his removal 
from office, will always be the occasion of two opinions as to the pro- 
priety of the proceedings and the justice of the result. Those who are 
more incensed at Tammany than at the moral obliquity of the former 
Governor will set forth their belief that the proceedings and result 
were alike unjustifiable. It is very true that the motives which im- 
pelled the House of Assembly of the State of New York to impeach 
its Governor were selfish and bad in the extreme. Had the Governor 
carried out the will of Tammany, no articles of impeachment would 
have been presented or adopted. On the other hand, the testimony at 
the trial showed clearly, according to the unanimous judgment of the 
learned Judges of the State who formed part of the impeachment 
court, that a most grave moral offense, which only through a tech- 
nicality of the law did not become perjury, had been committed by the 
Governor just before he took office, but after his election. The Justices 
of the court divided upon the point as to whether impeachment 
should be sustained for the proven charges, unless committed after the 
hour that he actually took office, and a majority of one of them voted 
against guilt, because of their doubts or views upon that point. We 
are obliged to coincide with the view of Mr. Justice Miller, who took 
the high ground that “a grave offense, committed before induction into 
office, may constitute cause for impeachment, provided it so touches 
the office, bears such a relation to the discharge of its duties as to unfit 
the offender to discharge those duties, and, also, provided that the con- 
sideration of it does not involve a review of the action of the people at 
the polls.” We can scarcely conceive of a more public offense than 
that which is equivalent to perjury. That Governor Sulzer’s oath to 
the statement of his election expenses was false was not attempted to 
be disputed. It was flagrantly false because it was evident that the 
list of expenditures was so prepared that all men who contributed 
largely were omitted, and only the contributors of small sums named. 
Those who read the proceedings of the impeachment do not need to 
be told these things, for there was no voice, in the court or out of it, 
undertaking to say that the Governor’s oath was the truth. The ques- 
tion then, as to the public judgment, resolves itself to this: Shall a 
court of the State, called upon to pass upon questions of moral turpi- 
tude, take the highest ground or a lower ground? Shall it make an 
example of an executive who has been faithless to a public law of high 
importance, and has made and published an oath shown to be false, or 
shall it stand upon a technicality and consider the motive of the im- 
pelling power behind the prosecution, and condone the offense? It does 
seem to us that, for the honor of a great State, and for the example to 
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be set before other men in high office, the result arrived at was justifia- 
ble. This by no means clears the accusers, who were successful in 
their proceedings, from the charge of being actuated by low, sordid 
and selfish motives. 





It now seems that the long and unexplained delays in issuing the 
1913 Laws of the State is not chargeable to the office of Secretary of 
State, or the officials of the Legislature, but to the printers who had 
the contract for the printing and whose location is in Hudson county. 
An early knowledge of the statutes is essential to a large number of 
persons, and peculiarly so to members of the Bench and Bar, and the 
annoyance, not to say expense, of the delay in the 1913 Laws was ex- 
ceedingly exasperating. We speak of this now because we regret to 
see that the State Printing Board has again awarded the contract for 
printing the Session Laws of next year to the same printers. The Act 
of 1895 (Laws, p. 800) seems to be explicit that “a contract shall be 
awarded by the Printing Board to the lowest responsible bidder com- 
plying with the specifications.’’ But as the Printing Board is the sole 
judge of the exact conditions of the contract, it seems to us that it 
might have made those conditions such that no printer would have 
been the lowest bidder, or have given bonds for the faithful perform- 
ance of his work, who had not the means, the plant, and all other quali- 
fications for executing the work exactly according to the tenure of the 
contract, and with great dispatch. 





It must have given great satisfaction to those men and organiza- 
tions throughout the country, who and which have great faith in a 
latent moral principle left in the breasts of most criminals, to read of 
the strange occurrence at St. Denis, the capitol of the French island 
of Réunion, who, discontented with the number of meals and the 
quality of their food, made a protest in this fashion: One hundred of 
them mutinied, overpowering the guards, and opened the prison gates. 
In the street they formed in procession and marched to the law courts. 
They did not attempt to enter the courts, but shouted protests as they 
passed. Then they went to the residents of the Public Prosecutor and 
delegated two of their number to interview him and present their 
grievances. He listened politely, promised to inquire into the matter, 
and then advised them to go back to prison, To the surprise and relief 
of the people of St. Denis, who feared that the convicts might sack 
the town, the orderly prisoners formed up again and marched back to 
gaol. Fancy such a thing occurring in connection with one of our 
State penitentiaries! 





After the “rush” into the Cherokee strip in Oklahoma, and in a 
town of five thousand population which the day before was an unin- 
habited plain, a layman, being surprised at the large representation of 
the legal profession in the place, asked one of the number: “Shades of 
Blackstone, how many of you lawyers have settled here?” The reply 
was: “There are one hundred twenty-four ‘attorneys’ and four ‘law- 
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yers.’ ” The distinction is judicially recognized by the South Dakota 
Supreme Court in Danforth v. Egan, 119 N. E. Reporter, 1021, where 
Judge Whiting holds that a license to practice is essential to constitute 
one an “attorney,” while the test whether one is a “lawyer” depends 
upon whether he is “learned in the law.” 





If a town owns a burying-ground, and it becomes dilapidated, can 
it convey the ground to a private purchaser, and may he remove the 
bodies of the dead? In West Virginia such a case was up before the 
Supreme Court, where the facts were as follows: Ground was conveyed 
to a town to be used as a grave-yard and was dedicated to the public use 
as such. Many years thereafter, and when many dead had been buried 
therein, the cemetery was abandoned for a new one. The town still con- 
trolled the old cemetery, but suffered it to grow up in briers and brush, 
and it became in bad condition in appearance. Later the town sold it 
to one Couch for $1,000 because it was no longer of any use and was a 
constant expense to maintain in a presentable condition and had become 
a rendezvous for immoral purposes. The case of Ritter v. Couch, 
Southeastern Reporter, 428, is a suit, by one who had buried in the said 
graveyard many blood relatives, to enjoin Couch from removing or 
obliterating the graves of his relatives or the stones or monuments 
marking them. The relief prayed for is granted, and the conveyance to 
Couch is held invalid, the Supreme Court of Appeals of West Virginia 
in part saying: “If relatives of blood may not defend the graves of their 
departed, who may? Always the human heart has rebelled against the 
invasion of the cemtery precincts; always has the human mind contem- 
plated the grave as the last and enduring resting-place after the strug- 
gles and sorrows of this world. * * * Everything else was changed: 
but that sentiment remains steadfast today.” Further the court says: 
“The briers and weeds grew up in it. What of that? The blackberry’s 
flower is as sweet to the dead as any. The weed, though so called,spreads 
‘its perfume on the desert air.’ They, too, are Nature’s tributes to the 
dead.” 





Now that the election is passed, an anecdote concerning an old col- 
ored Methodist preacher, which we have never seen in print, but which, 
of course, may have been published, may be appropriate. He is said to 
have been traveling through the South, and once said in the pulpit: “I 
do not have any difficulty in understanding the doctrine of election. The 
way I understand it is this: There is a voting going on all the time. 
The Lord votes for you and the Devil votes against you. Now, which- 
ever way you vote, that’s the way the election goes.” This was surely a 
most shrewd statement as to spiritual things, ‘and there are those who 
feel the same way the colored man did as to political matters; only it 
is not so clear that the Lord always “votes” as the citizen votes. 





We cannot hope to portray the character of the late Judge Joseph 
Cross better than as succinctly and truly put in the editorial in the New- 
ark “Evening News,” as follows: “He was in active politics seven years, 
ent.ring it reluctantly and only after he was persuaded by the earnest 
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solicitations of good citizens, regardless of party, who knew the char- 
acter and ability of the man and felt that the State needed his services 
and politics the moral uplift of his example. He became Speaker of 
the House by the unanimous vote of his party colleagues and president 
of the Senate as much by virtue of his personal integrity as through 
party usage. In both Houses he made up his committees according to 
his judgment of each member’s fitness for appointment, for so well 
known were his conscientiousness and independence that no political 
guardian presumed to dictate. As a presiding officer he was well bal- 
anced, firm and impartial. He succeeded in doing what none of his pre- 
decessors had done; he maintained the dignity and order of the House 
to the last minute of the closing session, entirely suppressing the dis- 
orderly scenes which usually characterize the hour before final adjourn- 
ment. During the period of his services, conditions arose which brought 
other legislators before the bar of public suspicion, but against Judge 
Cross no accusations were leveled, no insinuations prevailed. His acts 
were too open to be questioned, his motives too honorable to be cen- 
sured, his character too high to be smirched. He entered politics every 
whit clean; he retired from it without spot or blemish, and only the more 
sincerely esteemed because he had proved that a man of fixed principles 
may serve the State and his constituents and remain a conspicuous ex- 
ample of the best citizenship.” 





SOME ODDITIES IN THE ENGLISH COURTS. 


THIRD ARTICLE. 

What is known as the “Necklace Romance” was about as inter- 
esting a case, from some points of view, as came up the past summer 
in the English courts. An action was brought by the wife of a phy- 
sician named Heasman, residing at Eastbourne, to recover from a firm 
of jewelers a ruby and emerald necklace which the plaintiff said was 
presented to her by a high official of India in February, 1910. Mrs. 
Heasman, in her evidence said that in September, 1910, she took the 
necklace to the defendants to be repaired. She forgot about it until 
the following March. Then she applied to the defendants for its re- 
turn. ‘hey failed to return it, she said, and she commenced the pres- 
ent action. The plea put in by Messrs. Burford and Son was that they 
had never received the necklace. 

In the first place, there was a hearing occupying four days, and 
then, before the case was concluded, the report of it in the newspapers 
having attracted the attention of another jeweler of Eastbourne, the 
latter hastened to London, appeared in court, and produced a necklace 
which he said was handed to him by Mrs. Heasman in September, 
1910, for the purpose of being repaired, and had been in his possession 
ever since. 

The question thereupon arose: Was this Mrs. Heasman’s missing 
necklace, and was she in error in supposing she had entrusted it to 
Messrs. Burford and Son? 

Mrs. Heasman, however, denied that the necklace produced was 
her property, or that she ever handed it to Mr. Apted. At that strange 
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juncture the hearing was adjourned for a week or more, when the 
hearing was resumed. Then the daughter of the jeweler who had 
produced a necklace in court stated that she formerly assisted her 
father in his business. The necklace produced was received from a 
lady who said she wanted it repaired quickly, and explained that it 
was a present to her when she was in India. She understood the lady 
to say that a Rajah gave it her. The lady said she would leave the 
case containing the necklace, as it was only an old one. Nobody came 
for a necklace. When she read the report of this case she mentioned 
about the nceklace to her father. She had no doubt the lady was 
Mrs. Heasman. 

Nevertheless, the plaintiff insisted that she never left the necklace 
produced by the second jeweler with him or any other man. She de- 
scribed in great detail to the Justice who heard the case without a jury 
(Mr. Justice Phillimore, of the King’s Bench Division) the differences 
which she said existed between her own necklace and the one pro- 
duced, and her husband testified that he was certain the necklace pro- 
duced was not the one given to his wife in India. And to this effect 
there was other corroborative evidence. 

Mr. Justice Phillimore, in delivering judgment, said he had grave 
doubts about the case, but he was not convinced that the plaintiff left 
her necklace with the defendants, and therefore there must be judg- 
ment for the defendants with costs, except to an allowance of £20. 
His lordship expressed the view that the necklace produced in court 
was not the plaintiff’s. 


In the Chancery division, London courts, Mr. Justice Jovce had 
before him a test action upon the question of whether a woman was 
eligible to enter for the Law Society’s examination with a view of 
being enrolled as a solicitor; in other words to become a lawyer. 
I had supposed that the question had been brought up and settled years 
ago that, without some remedial legislation by the English Parliament, 
no woman in England could become a solicitor, but, as no cases were 
referred to in the argument, this may have been the first test case. 

The moving party in the cause was the daughter of the Rev. Dr. 
Bebb, Principal of St. David’s College, and there were three other 
similar “actions,” as they were termed, brought by ladies who were 
graduates of colleges and had secured university honors. 

The King’s counsel, who appeared for Miss Bebb, said there was 
nothing in the statutes governing the case to prev ent women from 
taking the examination. But I continue the report from the London 
“Daily Mail:” 

“Mr. Buckmaster, pursuing the argument he began on Tuesday, 
said, assuming the question of the eligibility of women to take part in 
the examinations as a preliminary to being enrolled as solicitors was 
an open one, there was nothing in the statutes governing the case to 
prevent them from doing so. Whether they were entitled to do so was 
another thing. Nobody was entitled, because it was a matter of favour. 
The real question was whether there was something in the occupation 
of an attorney or a solicitor which prevented a woman from coming 
within the interpretation clause of the Solicitors Act, 1843. The clause 
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ran: ‘Every word importing the masculine gender only shall extend 
and be applied to a female as well as a male, unless it be otherwise 
specially provided, or there be something in the subject or context re- 
pugnant to such construction.’ He submitted that there was nothing 
either in the subject or the context which was repugnant, and that if 
anything could be found in the statutes showing that women could 
not become solicitors, the interpretation clause would have no efficacy. 
There was no barrier in any of the statutes, because the only things 
required precedent to applying to the Master of the Rolls to be allowed 
to practice were the serving of articles of clerkship, of passing the 
examinations, and moral fitness. 

“Women could enter into articles and pass the examinations. 
These conditions being complied with, the Master of the Rolls had no 
option but to sanction admission. Women must be admitted on terms 
of perfect quality with men or not at all. It could not be a case of 
women only being admitted if there was not a sufficiency of men. On 
this point counsel referred to the decision of Lord Esher when review- 
ing the decision of Mr. Justice Wills in Beresford Hope v. Lady Sand- 
hurst, where the eligibility of the defendants to sit on the London 
County Council was discussed. 

“His lordship remarked that he could not accept Lord Esher’s 
view that women should be admitted to certain offices when nobody 
else could be found, as applying to the office of solicitor. 

“Mr. Buckmaster pointed out that Lord Esher held that the com- 
mon law debarred women from discharging public functions. The 
raised the question whether attorneys discharged public functions, 
and he submitted that they did not. If women had not been called 
upon to exercise their right to act as solicitors that merely meant that 
their qualification had lain dormant, not that it did not exist. 

“Mr. Justice Joyce said clearly a woman could not be a soldier or 
a Sailor. 

“Mr. Buckmaster: “That she would not be is obvious, but that 
she could not be is not so obvious.’ 

“Mr. Justice Joyce: ‘It is a disqualification of sex.’ 

“Mr. Buckmaster: ‘The difference of sex is an act of Providence; 
the disqualification of sex is an act of man. Unless it is a disqualifica- 
tion by common law or by statute, there is no disqualification, and I 
submit there is no such disqualification.’ 

“Miss Bebb gave evidence, stating that she matriculated at Lon- 
don University in 1906, and took a first-class in the Honours School in 
Jurisprudence at Oxford. She was willing to become articled to a 
solicitor if she succeeded in this action. Mr. E. A. Bell, of Carter and 
Bell, solicitors, said in the event of the lady winning, he was willing to 
accept articles with her. 

“Mr. Hughes, K.C., put the case for the Law Society. He pointed 
out that the regulations and forms affecting the regulations were in 
terms only applicable to men. There was nothing indicating that 
women could be included. The masculine word only was used in deal- 
ing with candidates. He was inclined to concede that the word ‘mascu- 
line’ might have been important if it had been customary for women 
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to be articled clerks, but that was not the case. It was his contention 
that the decision in the case of the University vote in Scotland applied 
to this case. That decision was in effect that where there was an in- 
veterate usage extending over centuries, constitutional or not, such 
usage could only be overturned for special reasons clearly expressed. 
That was the reason also for the decision in the action brought by Mrs. 
Margaret Hall against the Scottish Incorporated Society of Law 
Agents. The Court of the Second Division held that if females were 
to be admitted, their admission must be specifically authorized by the 
Legislature, and that decision was upheld by the Judges of the Extra 
Division. 

“Mr. Justice Joyce, giving judgment, said it had been admitted 
that according to common law a woman was incapable of executing a 
public function. It was argued that a solicitor did not exercise a public 
function. He was not prepared to say how far the Judicature Act re- 
lating to solicitors went, but he was very much mistaken if a solicitor 
was not qualified to be nominated for a public position. If that was 
so, it was a difficulty in the way of the plaintiff. He had no doubt 
that under the Acts of about 1830 a woman was disqualified by sex 
from acting as attorney or solicitor. How had that disqualification 
been taken away? No express enactment had removed it, and it was 
not the province of an interpretation clause to make such a revolu- 
tionary change. There was no positive language which provided that 
every person who possessed certain qualifications should be admitted 
to the examinations of the Law Society, or be admitted a solicitor. 
There was no suggestion in any statute of any intention of the Legis- 
lature to make any alterations in the law on this point, and he felt no 
doubt that such a thing was never contemplated or thought of by the 
framers of the Solicitors Act, 1843. He was perfectly certain that it 
was not the intention of the Legislature to alter the law. Therefore, 
he thought that the disqualification existed, and would remain until 
the Legislature thought fit to interfere and make the alteration sought 
to be brought about. The action would be dismissed.” A.V. D.H. 





LAW AND LAWYERS. 


[Address on above subject Oct. 31, 1913, at the Borough High School, North Plainfield, N. J., by 
Hon. S. S. Swackhamer]. 


Sir William Blackstone defines law to be “a rule of civil conduct 
prescribed by the supreme power in a state, commanding what is right 
and prohibiting what is wrong.” 

Sir Edward Coke said: “Law is the perfection of reason; it always 
intends to conform thereto, and that which is not reason is not law.” 

Richard Hooker said: “Of law there can be no less acknowledged, 
than that her seat is the bosom of God, her voice the harmony of the 
world; all things in heaven and earth do her homage, the very least as 
feeling her care, and the greatest as not exempted from her power; 
both angels and men and creatures of what condition soever, though 
each in different sort and manner, yet all with uniform consent, admir- 
ing her as the mother of their peace and joy.” 
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LAW AND LAWYERS. 


You see we are touching a great subject, for “natural law is the will 
of our Maker; and regarded as a rule of human action or conduct, as 
prescribed by Him in nature, it is the eternal and immutable law of 
good and evil, discoverable by the light of reason, and founded in those 
relations of justice that existed in the nature of things antecedent to any 
positive precept”; and every civil law, conforming either to Black- 
stone’s or Coke’s definition, must be a declaration of the natural, or 
Divine Law. 

The greatest lawgiver was not Lycurgus, nor Solon, but Moses, and 
the lawyer who neglects the Bible for Blackstone will never hold the 
place of an Erskine or a Webster. 

Whether we practice law or not we should know law, for the United 
States is a government of law and our rights and duties are defined by 
law ; and I venture the opinion that the time will come when the study 
of elementary law will be introduced into the public schools, for a knowl- 
edge of the law is of the highest value to the citizen, and the study of the 
law is a better mental discipline than the study of mathematics. 

It was the opinion of Edmund Burke that law is one of the first and 
noblest of human sciences, which does more to quicken and invigorate 
the understanding than all the other kinds of learning put together. 

Whether a young man should practice law is a question he must 
answer ; and if he doesn’t look out he will put yes where no belongs. If 
he seeks the field of the law to display his powers in dialectics, embel- 
lished with pyrotechnics, he will probably find, when some real master 
of principles gets hold of him, that the Almighty furnishes brains, but 
won't guarantee them. If he thinks he will get rich by the practice of 
law, he may live to surmise whom the poet meant when he said: ‘Come 
all ye hungry, starving souls that feed upon the wind.” If sheer power 
is his goal he would better enter politics than law, fora Murphy may be 
more powerful to-day than the Attorney-General of the United States. 
But if he aims to serve truth and aid the great cause of humanity and 
justice ; if he is drawn to the law by invisible threads so tough that he 
cannot break them, and is prepared to work harder than the saddest 
slave in Morocco, then let him let down the bars and walk into the field 
of the law. 

When I was a youth I always had a hankering for the law, and, 
while teaching school in a backwoods district, I told a neighbor one day 
how my mind bent toward Blackstone. “Sammy,” said he, “you are a 
very respectable school teacher, but it takes a smart man to be a lawyer; 
it’s no fool’s work.” That was before James G. Blaine had said that 
school teaching is the most purely intellectual calling in life, and before 
a schoolmaster became President of the United States. 

A lawyer must know how to think ; he must be able to penetrate the 
heart of the question, discriminate, distinguish, analyze, unrobe the soul 
of the rule. A married woman cannot be an accommodation endorser. 
Why? Because her worthless husband would get her name on his notes, 
and waste all her property unless she refused and made him so angry that 
he would not speak to her the rest of their married life. There is always 
a reason for the rule. Now the boys have either grown so good that 
they don’t need to be whipped any more, or they are so bad that whip- 
ping would do no good; for the law will not allow whipping in the 
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schools. My own opinion is that the law deems whipping demoralizing 
to the pupil, and heavy, exhausting work for the teacher; and that the 
pupil cannot concentrate his thoughts on his studies while the whipping 
is going on; and that there is danger of straining the friendship between 
teacher and pupil, even if the pupil is whipped until he apologizes and 
says he is sorry he did not get his lesson without having it clubbed into 
him. 

When the lawyer has grasped the principle he must be able to state 
it in the simplest form, so that a plow boy may understand it, as Herbert 
Spencer did in defining life. He says: “Life is the definite combination 
of heterogeneous changes, both simultaneous and successive in corres- 
pondence with external co-existences and sequences.” If that isn’t 
plain, what is? Daniel Webster could state his case with such clearness 
and precision that he often won before the case was actually tried; but 
he first studied it in all its bearings and to the very last detail. 

If a lawyer has not an honest mind to start with, he would better 
tend the cows, for the lawver is entrusted with more property and 
handles larger interests than any other person; and if his conscience is 
not as straight up and down as a flag pole, he will be led into tempta- 
tion. He must reverse the Dutchman’s rule. He said: “I don’t want 
to chate, nor be chated, but of the two I believe I’d rather chate a little.” 

Abraham Lincoln’s greatness as a lawyer rested more on his pro- 
verbial honesty than on any other single fact. His highest aim was to 
serve his clients and secure justice. He once said to the young lawyers 
of Springfield, Illinois: “Discourage litigation. Persuade your neigh- 
bors to compromise whenever you can. Point out to them how the 
nominal winner is often the real loser, in fees, expenses and waste of 
time. As a peacemaker the lawyer has a superior opportunity of be- 
coming a good man. There will always be enough business. Never 
stir up litigation. A worse man can scarcely be found than one who 
does this.” 

The prime factor of all success at the bar is character, and no 
amount of legal learning or natural ability will supply its want. When 
Alfred the Great was dying he said: “I have striven to live worthily, 
and left it on record,” It was Thomas Carlyle who said: “Thy life, 
wert thou the pitifullest of all the sons of earth, is no idle dream, but a 
solemn reality, It is thine own, it is all thou hast! to front eternity with. 
Work then like a star, unhasting yet unresting.” 

‘If you enter the law you must study profoundly and master the 
subject. It will not do for you to say with Emerson: “Knowledge is 
knowing that we cannot know;” or with Job: “We are but of vesterday 
and know nothing ;” or with Socrates : “One thing I know, that I know 
nothing ;” or with Thomas A. Edison: “No one knows one seven- 
billionth of one per cent. about anything.” If you do not know the law 
of the case brought to you, you must dig down like the welldigger did 
till he struck smoke. You must consult your State Reports and the re- 
ports of other states as well as the Federal authorities; and if need be 
you must go back into the dim and shadowy past where Littleton and 
Coke and Blackstone have laid down the first principles of the Common 
Law. You must find an authority exactly in point if there is one to be 
found, and, if there is none, then you must apply the general maxims 





LAW AND LAWYERS. 331 


of the law to the facts in issue so that you may be prepared for the Chief 
Justice when he interrupts your argument and asks troublesome ques- 
tions; and even then vou will sometimes find that on the final hearing, 
eight of the fifteen judges are against you and your client wonders how 
it is that you and the seven judges that have sat twenty-five years in the 
highest court know so little about the law. But if you have fought as 
hard for your client as you would have fought for yourself; if you have 
exhausted every honest means to win the cause entrusted to you, you 
will then be able to bear defeat. 

The law opens a wide field for usefulness, for the lawyer may not 
only serve and help his individual clients, but he may assist in the settle- 
ment of great public questions, and aid in securing good laws for the 
government of the state. If you read the history of the world’s progress 
you will find that lawyers have accomplished much even if many of them 
have been sent to the penitentiary and the gallows, and it might be in- 
teresting for you to run down the list of the Presidents of the United 
States, and see how many were lawyers. It was a lawyer, Thomas Jef- 
ferson, who wrote the Declaration of Independence. It was a lawyer, 
James Madison, who was named the Father of the Constitution. It was 
a lawyer, John Marshall, who for thirty-four years interpreted that Con- 
stitution, and by the highest legal acumen shaped the destiny of the 
Republic and gave permanence to its free institutions. It was a lawyer, 
Alexander Hamilton, who “touched the dead corpse of public credit and 
it stood upon its feet ;” who “smote the rock of the national resources 
and abundant streams of revenue gushed forth.” It was a lawyer, Henry 
Clay, who held at bay the advocates of secession and became known in 
history as the Great Pacificator. It was a lawyer, Daniel Webster, who, 
in his great debate with Colonel Hayne, thrilled the United States Senate 
and the country with the words: “Liberty and Union, one and insepar- 
able, now and forever,”—words that possibly did more to preserve and 
perpetuate the Union than did the million muskets fired in the Civil War. 
And it was a lawyer, Abraham Lincoln, who guided the Ship of State 
through the storm of war “till danger’s troubled night was o’er and the 
star of peace returned.” 

Alexander Hamilton, speaking of this Republic, said: “It is ours 
to be, either the grave in which the hopes of the world shall be entombed, 
or the pillar of cloud which shall pilot the race to millennial glory.” 

If this government endures it will be, because its laws are just and 
righteous, and such laws can estimate only from a citizenship which is 
firmly anchored to the abiding principles of Christianity. 

As lawyers have had a large part in the building of this Republic, 
so they should have a large part in preserving and perpetuating it; and 
every lawyer should strive to so practice in the courts of this world that 
when the final summons comes to appear in that higher tribunal he can 
say, as Chief Justice Hale said in his dying moments: “I have an advo- 
cate with the Father, Jesus Christ, the Righteous.” 





One on trial for rape is held in Reagan v. United States (C. C. A., 
9th C.) 44 L.R.A. (N.S.) 583, not to be deprived of a public trial by the 
exclusion from the court room of all spectators, if the court officers, 
including members of the bar and witnesses, are allowed to remain. 
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THE MORAL CHARACTER OF APPLICANTS FOR ADMISSION TO THE BAR 


[Address delivered before the Section of Legal Education of the American Bar Association at 
Montreal, Canada, Sept. 1-8, 1912.] 


There are some arguments worthy of consideration in favor 
of an open Bar, with no restriction except punishment for mis- 
representation as to education or qualifications. The medical profes- 
sion in England flourished with these limitations. One large 
advantage of this method is that the Bar would, in that case, not be 
in the position which it now occupies of vouching for the ability and 
honesty of its members. The public would understand that in choos- 
ing counsel they must look out for themselves. The maxim in the 
law of sales, “caveat emptor,” has much to recommend it. 

During the past twenty years increasing attention has been given 
to the mental qualifications of applicants for admission to practice, 
until at the present time (waiving the question of the considerate and 
reasonable application of the standards set in the several jurisdictions) 
the requirements are, generally, quite sufficient. If these standards 
should be raised it 1s along the lines of general education rather 
than of technical learning. Any young man of ordinary ability who 
has received a thorough academic education, and has learned thereby 
how to use ‘his mind, will be more creditable as a member of the Bar 
without any preparation in law than will a young man of insufficient 
general education, who has spent his time in memorizing law books 
and judicial decisions. The former will, at least, have intelligence 
enough to know what he should not do, an advantage frequently 
found wanting in the latter. 

These views may not meet with general approval. Perhaps, 
fortunately, this is not essential to the matter at hand. Whatever 
opinion may be entertained upon the question of mental qualifications, 
the moral equipment of the applicant is of greater importance. Mental 
attainments are, in large part, of concern only to the individual client. 
Clients demand in their counsel sufficient learning nd skill to 
produce the desired result; if convenient, within the limits of the law 
and morals, but at all events, the desired result. 

Moral character, on the other hand, is of more consequence to the 
Bar and public at large. 

If it be conceded that many lawyers delay justice and clog the 
judicial machinery, because of their stupidity and lack of technical 
education, it must, on the other hand, be admitted that the astuteness 
of brilliant counsel, devoting their talents to the service of private 
interests, keeps both courts and legislatures busy in the effort to 
prevent the miscarriage of justice. 

And yet the lawyer’s duty to his client now is, and for genera- 
tions past has been, the obligation upon which the larger emphasis 
has been placed, even by members of the Bar. Most of the eulogies 
pronounced upon the Bar as a profession bear upon the lawyer's 
loyalty to his client. On this theme many touching tributes are 
found in the speeches of lawyers from all ranks of the profession, 
including members of the Supreme Court. These sentiments are a 
favorite subject of commencement addresses. The injury resulting 
therefrom is apparent. The young man about to enter the profession 
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acquires a false perspective of his duty, on the one hand, to his client, 
and, on the other hand, to the public, including the courts and his 
associates. 

The Bar might well learn in this matter from the medical 
profession. The fiduciary relation of physician and patient calls for 
as high a standard of fidelity by the professional man as does that of 
lawyer and client. The difference between the professions is that 
faithfulness to this trust is accepted by the medical profession and its 
members as a matter of course—certainly not as the chief excellence 
of the profession. Differing from the law, the medical profession 
claims commendation for itself and its members because of eminent 
services rendered to the public at large. Individualism characterizes 
the legal profession, but an esprit de corps which calls for larger views 
of service is manifest in the medical profession of today. It results 
therefrom, at least in large part, that medicine, with its record of 
service, is the most popular profession with the general public, while 
the Bar, living chiefly for itself and its clients, has become the most 
unpopular. The undue importance given to the lawyer’s duty to 
his client easily leads the young practitioner into unprofessional 
conduct, and these early lapses from a high ethical standard become, 
in time, the settled habit of the Bar. Deceit, cunning and even 
criminal conduct, when employed in a client’s interest, come to be 
regarded not only as excusable, but even as commendable. The 
facts disclosed in many of the decisions of our courts justify this 
statement. Of course the law does not support these views and the 
opinions of the courts give no countenance to them. 

A summary of the lawyer's code of ethics, as expressed by Francis 
Lieber, cannot be improved upon: ‘‘The advocate does not cease to 
be a human being with all his ethical and religious obligations, a 
citizen with all his political obligations to his country and her laws, 
and a gentleman with all the obligations of honor and civil intercourse. 
He is no morally privileged person, as no man can be.” 

And yet, when analyzed, it is difficult to understand why the 
lawyer should ask commendation for loyalty to his client. This is 
an easy virtue. It is merely the following out of a lawyer’s own 
interest, viz., pursuit of his fee and loyalty to the one by whom it is 
to ‘be paid. Character in a lawyer is shown rather when counsel 
refuses to advance a client's cause, if it requires a violation of his duty 
as a citizen or as an officer of the court. 

The banking and business worlds have learned that for true 
success, character counts. Lawyers of intelligence know that this is 
equally true of the legal profession, and yet, with a sense of helpless 
indifference, or with no sense at all, they, for the most part, neglect 
character as an element in legal education, and take no pains to exclude 
the ethically unfit from admission to the profession. 

The evils resulting from admitting a morally unfit applicant 
are not confined to the case in question. The admission to the Bar 
of one having a low moral standard tends to lower the character of 
other practitioners and of the Bar in general. Not altogether unlike 
the “gang” in juvenile experience, the Lar of any community has an 
ethical standard which fairly represents the average of its members. 
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The public has lost confidence in lawyers, not for lack of in- 
tellectuality, but for absence of character in the profession. The people 
at large, and not without reason, regard the lawyer of today very 
much as the merchant. Instead of tangible goods which the merchant 
sells to any purchaser, the lawyer offers for sale or to let his knowl- 
edge and ability to any person at a price (and frequently to the 
highest bidder) regardless of the character of the purchaser, or the 
purpose to which the goods are to be devoted. 

The general public does not know that there are in the profession 
lawyers whose services cannot be bought at any price for immoral use. 

These conditions are most manifest in communities having a large 
foreign population. ‘This unwholesome opinion of the Bar permeates 
the foreign element. The profession is regarded by them as a 
desirable, because lucrative, business for their talented children. 

An undue proportion of young men seeking admission to the Bar 
are of foreign birth or parentage, and they carry into the profession 
the point of view that they have acquired from their environment. 
The larger part of them have no character from a professional point 
of view, except, perhaps, the much-vaunted virtue of fidelity to the 
client. 

These facts cause regret that we cannot have the English train- 
ing for the Bar. Nothing has been devised as efficient for the cultiva- 
tion of professional ethics as the historic dinners at the Inns of Court. 
We have in this country no equivalent for the professional atmosphere, 
where the student, while eating and drinking, breathes in the best 
traditions and sentiments of the profession, and where his character 
and fitness for the Bar become known, with the lapse of terms and 
their dinners, to the men whose favorable vote is required before 
admission to the Bar is attained. 

The law schools are doing much towards raising the standards of 
character among their students, but not all law schools are imbued 
with a sense of responsibility for more than the intellectual growth 
of their students. Moreover, this influence does not reach the young 
men who, because of their early surroundings, are in greatest need 
of it. 

Character is formed by experience; it is developed and strengthen- 
ed by adversity. Until a young man has come through the temptations 
to be met in actual practice, he can hardly be said to have a profes- 
sional character. One can, upon inquiry, learn only of his general 
reputation as a young man reared in wholesome surroundings, and 
in whom true character may be expected to develop. 

The difficulty of applying a character test to young men who 
have just finished their studies is well expressed by one who has had 
experience in the matter as follows: “The applicants are practically 
all young men, their moral characters are generally good, they have 
not developed to the point where members of the Bar would know 
of the want of moral character.” 

These remarks do not, however, apply to an inquiry into the 
moral character of practising attorneys seeking admission in a foreign 
jurisdiction. 
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Perhaps the difficulty in applying a character test is the principal 
reason why so little attention has, in general, been given to the 
subject. The possession of “good moral character” is a prerequisite 
to admission in most of the states. This expression may mean every- 
thing, but in practise it usually means nothing. 

From a responsible source in one jurisdiction comes the following 
comment upon this requirement: “Regarding results attained in 
actual practice, everything doubtless would depend upon the in- 
dividual making the observations. In our state saloonkeepers are 
required to be persons of good moral character before being licensed 
to dispense intoxicating liquors, but the writer has never known of 
anyone being denied the privilege of dealing in booze for want of 
good moral character, nor has he known of any case where the provi- 
sion requiring good moral character upon the part of an attorney has 
deterred or prevented any applicant from being admitted by reason 
of deficiency in this respect, though doubtless it may ‘be conecded 
that, judged from the standard of the ordinary observer, instances 
might be found where both saloonkeepers and attorneys fail to meas- 
ure up to required standard.” 

While the force of this testimony might be weakened by skillful 
cross examination and the credit of the Bar in that community thus 
strengthened, it is also likely that an equally frank opinion would 
disclose similar conditions in many of our states. 

Designed to secure good moral character, there are at present 
the following requirements, some one or more of which prevail in the 
several states, viz.: (1) Formal certificates of character from 
citizens, attorneys or judges; (2) recommendation by the local Bar 
Association; (3) certification of character by the local court of the 
applicant’s residence; (4) public registration of the applicant upon 
beginning his study of the law; (5) publication of the intended applica- 
tion for admission; (6) an affidavit by the applicant that he has read 
the Bar’s code of ethics; (7%) admission upon probation for a year, 
more or less, applied especially to foreign attorneys; (8) investigation 
of character by the court of last resort or by its clerk, and (9) a 
special character committee. 

Some of these methods are, doubtless, better than others. The 
situation in a populous community calls for different treatment than 
elsewhere. But the best of these methods is no better than the worst, 
unless the personality doing the work is alive to the importance of 
his duty. Not only must the inquiry into character be made care- 
fully and with complete fairness, but before substantial improvement 
in conditions can be expected this work must be continued until the 
community comes to recognize that admission to the Bar is really 
limited to those whose character can stand an honest, impartial but 
searching scrutiny, and that deficiency in character cannot be sup- 
plemented by the favor of any official, including judges. 

The need of a more complete inquiry into the moral character 
of applicants for admission to the Bar has, during the past ten years, 
impressed itself upon the Bench and Bar of our larger cities. Con- 
ditions had become so bad that for very self- preservation the profes- 
sion took action. The public is right in charging lack of morals in 
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the legal profession up to the Bar. No other agency can remedy 
matters. Favorable legislation can accomplish little, except perhaps 
to furnish to the profession the broom wherewith to clean house. The 
courts control, absolutely, the matter of admission to the Bar, and 
the Bar controls the courts, unless the profession in any community 
has lost caste, even in the opinion of its judges. 

New York is a convenient illustration of what a large city has 
done. At the suggestion of the Bar, the Court of Appeals has given 
exclusive jurisdiction over admissions to practice to the Appellate 
Division of the Supreme Court in each department, and _ has 
authorized the appointment of a character committee by each of 
these courts. An applicant for admission to practice in New York 
must secure not only the certificate of the State Board of Law Ex- 
aminers, but also the approval of the character committee of his 
department. It is sufficient recommendation of this system to find 
that lawyers of the highest character and reputation have accepted the 
onerous duties resulting from membership on these committees. There 
is hope for a profession when its strongest members will respond, at 
substantial personal sacrifice, to a call for service so disagreeable in 
every aspect, save only in its importance to the profession. 

With but few exceptions, character inquiry before admission to 
the Bar has been conducted in a most formal, if not perfunctory, man- 
ner, Save in several of our large cities. The results therefrom are the 
same, no matter what machinery is employed. 

Formal certificates of character, even from judges, are in them- 
selves of no value. Publication of names results in no information 
of value, unless the Bar and the public come to realize the importance 
of the proceeding. An affidavit that one has read the Bar’s code of 
ethics is of no service in guaranteeing in the reader sufficient character 
to insure his applying the code to his own conduct. One without 
character will approve heartily of the code of ethics as applied to the 
conduct of others. 

Character inquiry in our large cities is so formidable a task that 
one can only admire the courage and devotion of those who have 
undertaken it. In other communities the work is comparatively 
slight, but this is the very reason why it should be undertaken at once. 
It calls only for the cordial, sympathetic co-operation of a limited 
number of reputable lawyers in each locality to secure results. 

Whether this responsibility should be given to an existing agency 
(such as the board of law examiners) or to a separate committee (as 
in New York) depends upon local conditions. The important matter 
is not the machine, but rather the spirit that animates the work. It 
requires disinterestedness and firmness, a sense of responsibility to 
the profession whose interests are being safe-guarded, but, beyond all, 
good common sense, and an entire absence of pride of authority. The 
work must be done with such skill and sympathy as to gain, in the 
course of years, the cordial approval of the Bar and of the public at 
large. 

If admission to the Bar were a privilege to be bestowed upon a 
limited number of men especially fitted for the office, the work of 
the character committee would be comparatively simple, but at the 
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present time the public, notwithstanding judicial opinions to the con- 
trary, regards the profession as a right to which any citizen is entitled, 
unless it be shown that he is not qualified. 

It results therefrom that the exclusion of an applicant for general 
unfitness, when no specific criminal or immoral act can be proven, 
brings serious and often intemperate criticism upon the action of the 
committee, and this public criticism cannot fail to affect, more or less, 
the good results of the committee’s work. 

Perhaps, at this time, it may not be practicable, may not be wise, 
to refuse admission to an applicant on other grounds than those that 
would justify his disbarment, if already admitted. Consider, however, 
what a long step forward even this standard would mark. 

Doubtless, after the Bar and the public have come to appreciate 
the beneficial results of the effective application of this standard, 
they will approve of the exclusion from practice of applicants on 
grounds of general lack of character. 

The best elements for success in this character inquiry, as ap- 
plied to applicants for admission to the Bar, are well portrayed in the 
work of the Grievance Committee of the Bar Association of the City 
of Boston. The remarkable success of this work is due to the per- 
manency of the committee, its long-continued consistent work, and 
the conservative but careful treatment given to each case. The com- 
mittee has acquired the approval and cordial support of the courts, 
which it relieves of some disagreeable duty; of the Bar, whose honest 
members it protects from injurious public attacks; and of the public, 


which, with the lapse of years, has come to realize that no community 
in the country has a Bar with a higher standard of ethics than the 
City of Boston. 

Irrespective of the machinery provided for the work, an inquiry 
into the moral character of applicants for admission to the Bar made 
in the same spirit wil! fully justify itself in any jurisdiction.—Clarence 
A. Lightner, of Michigan. 





STATE v. WILLIAM DIAMOND. 


(Mercer County Oyer & Terminer, Oct. 30, 1918). 
Murder—Charge t. Jury—Presumptions, Intent, Etc. 

William Diamond (or Dimond), a colored convict in the State 
Prison, was put on trial before the Mercer Over and Terminer Oct. 
27th, for the murder of a deputy of the Prison, it was concluded Oct. 
30th with a verdict of guilty. There appeared in the case— 

Mr. Martin P. Devlin, Prosecutor of the Pleas, for the State. 

Mr. Bayard Stockton for the defendant. 


CHARGE TO THE JURY. 


TRENCHARD, J.: In the indictment in this case the State 
charges William Diamond and James Johnson with the murder of Eli 
B. Stetser at the city of Trenton, in this county, on Sept. 21 last. 

By an order of this court it was directed that they should be tried 
separately for reasons sufficient under the law to warrant such an 
order, and Diamond is now on trial. 
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Therefore, the only question you will have to deal with in this 
trial is whether the defendant, William Diamond, is guilty of murder, 
and if guilty, of what degree. 

Whether Johnson is also guilty of the same crime is a question 
which will be settled when he is put on trial before another jury. 

You cannot either acquit or convict Johnson on this trial. 

Your verdict relates alone to William Diamond and it now be- 
comes your duty to render a verdict upon this question of his guilt or 
innocence, and upon the grade or degree of his guilt, if guilty. In 
doing this you must be guided by the principles of law bearing upon 
the case that I will now proceed to lay before you. 

In the determination of all questions of fact the sole responsibility 
is with the jury. You are the sole judges of the evidence—of the 
weight of the evidence—and of the credibility of the witnesses. Any 
comments I may make upon the evidence will be made, not for the 
purpose of controlling you in your view of the facts, but only to aid 
you in applying the principles of law to the facts as you may find them. 

You must not only consider the evidence to which I shall refer, 
but you must consider all the evidence in the case. You must not rely 
upon my quotations of evidence as being accurate, but must depend 
upon your own recollections. 

In this, as in every criminal case, the defendant is presumed to be 
innocent until he is proved to be guilty. To support the indictment 
the State must prove the facts sufficient for that purpose by evidence 
beyond a reasonable doubt. Reasonable doubt is a term often used, 
probably pretty well understood, but not easily defined. It is not a 
mere possible doubt; because everything relating to human affairs 
and depending on moral evidence is open to some possible or imag- 
inary doubt. 

It is that state of the case, which, after the entire comparison and 
consideration of all the evidence, leaves the minds of the jurors in that 
condition that they cannot say that they feel an abiding conviction to 
a moral certainty of the truth of the charge. 

The evidence must establish the truth of the fact to a moral cer- 
tainty—a certainty that convinces and directs the understanding and 
satisfies the reason and judgment of those who are bound to act con- 
scientiously upon it. But, if after canvassing carefully the evidence, 
giving the accused the benefit of reasonable doubt, you are led to the 
conclusion that the defendant is guilty, though it be of the highest 
grade of crime embraced in this indictment, you should so declare by 
your verdict. 

Under this indictment it will be lawful for you to render a verdict 
that the defendant is not guilty, or that the defendant is guilty ; and if 
you find the defendant guilty it will be lawful for you to find him 
guilty either of murder in the first degree or of murder in the second 
degree. 

I state the verdicts which it is possible for you to return, but you 
will understand, of course, that you will be justified in finding only 
such a verdict as the evidence under the law will warrant. I shall 
hereafter define each of the crimes of which I have spoken, I refer 
further to the subject now only to say that if upon all the evidence 
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there is a reasonable doubt in your minds whether the prisoner is 
guilty of any crime it is your duty to acquit. If you are satisfied he is 
guilty of a crime, but have a reasonable doubt of the degree of the 
crime, you must convict of the lesser offense. 

To make out a case, the State must establish by evidence beyond 
a reasonable doubt; first, the death of Eli B. Stetser on or about Sept. 
21 last, in the city of Trenton, in this county. 

There does not appear to be any dispute as to the fact that on 
that day Mr. Stetser, a deputy keeper of the State’s prison, while there 
engaged in the performance of his duty, was shot in the lung, and that 
he died from such wounds at the St. Francis hospital in this city the 
same day. 

Secondly, the State must likewise establish that the death was 
caused by the act of the defendant. 

There does not seem to be any dispute as to that fact. The evi- 
dence is to the effect that Diamond and another convict named John- 
son had planned to escape—that in pursuance of that plan Johnson 
seized another keeper named Pierson, and held him while Diamond 
took from Pierson’s pocket a 32-calibre revolver—that having procured 
the revolver Diamond rushed towards Stetser and when about five 
feet from Stetser, Diamond fired the shot that resulted in Stetser’s 
death. 

Now the law presumes that the killing, under the circumstances 
of the present case, was unlawful and the act a criminal homicide. You 
will therefore probably have no difficulty in finding that a criminal 
homicide was committed. 

“The presumption in the case of criminal homicide is that it is 
murder. In order to render a criminal homicide murder there must be 
malice—that is, an intent to do serious bodily harm. Intent to do 
serious bodily harm is malice in law. 

Intent is an act of the mind which cannot be seen, but is generally 
to be inferred from the conduct and acts of the party. No one can look 
into a defendant’s mind and ascertain from such inspection what his 
intent was; that intent we generally infer from his acts, and so in this 
case you may consider, among other things in evidence the proven acts 
of the defendant, as well as the character of the weapon used in the 
killing, in determining the question of intent. In this case you may 
infer an intent to do serious bodily harm from the use of a deadly 
weapon and the manner of its use. 

If, then, Stetser’s death resulted from the act of the defendant, 
and if the defendant intended to do serious bodily harm to the de- 
ceased, he is guilty of murder. If you find the defendant guilty of 
murder, you must go a step further and determine and designate in 
your verdict whether it is murder in the first degree or murder in the 
second degree. The presumption is that, if murder, it is murder in 
the second degree. 

To constitute murder in the first degree, and to justify a convic- 
tion of murder in the first degree, the State must make out by proof 
beyond a reasonable doubt those ingredients which distinguish a mur- 
der in the first degree from murder in the second degree. 
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As far as we are now concerned with the definition of this crime, 
murder in the first degree consists of a killing of a human being wil- 
fully, deliberately and with premeditation. 

To make it murder in the first degree there must be an intent to 
take life, not a mere intent to do serious bodily harm, and that intent 
to take life must be carried out wilfully, with deliberation and with 
premeditation. 

No particular length of time need intervene between the forma- 
tion of the purpose to kill and its execution; it is not necessary that 
the deliberation and premeditation should continue for an hour or a 
minute; it is enough that the design to kill be fully conceived and 
purposely executed. 

In determining whether the defendant intended to take life you 
may judge the intent from the acts and words of the defendant. Now 
what does the evidence in this case show the words and conduct of 
the defendant Diamond to have been? Does it not show an intent to 
take life? 

The fact, if it be the fact, that the intent was to take life only in 
the event that he had to in order to escape, does not affect it as an in- 
gredient of murder in the first degree. Nor is it necessary that the 
intent be to kill the person actually killed, if, with the formed design 
to kill any person who stood in his way, the defendant shot and killed 
such person. Now, does not the evidence show that Diamond planned 
to escape by killing any one who stood in his way? There is much 
testimony to that effect. Does not it show that following out that 
plan he procured the revolver? There is much testimony to that effect. 

Does not it show that, having procured the revolver, he pointed it 
at the breast of Mr. Stetser when only five feet away? There is cer- 
tainly much evidence to that effect. 

If the evidence does so show, does it not show that Diamond in- 
tended to kill Stetser? While that question is for you, I deem it my 
duty to say that I think you would be justified in concluding that Dia- 
mond intended to kill Stetser. 

The evidence tends to show that Diamond, a convict, was propos- 
ing to escape from the State’s prison. Can it be doubted that he knew 
that faithful officers were on guard to prevent escapes? Can it be 
doubted that he knew that they would bar his way if need be at the 
risk of their lives? Can it be doubted that he considered these things? 

According to several witnesses he said, after the shooting, that 
he intended to kill whomsoever stood in his way, if necessary to escape. 
Now, what did he do? He got from Deputy Pierson his revolver, and 
that is not all. He had in his pocket another weapon. You will recall 
that Head Keeper Madden took from his trousers a blade of scissors 
partly wrapped around with cloth so as to make a formidable weapon 
for combat. 

What do you conclude he had in mind when he put the blade in 
his trousers, and when he took that revolver from Pierson? Now, 
what did he do with the revolver? Why, the evidence is that he 
pointed it at Stetser’s breast and fired it and killed him. Do you doubt 
that his intent was to kill Stetser? 
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Now, if you find an intent to kill, it is also necessary for you to 
find that it was carried out wilfully, with deliberation and premedita- 
tion, in order to convict of murder in the first degree. 

I have already pointed out to you that no particular length of 
time need intervene between the formation of the purpose to kill and 
its execution; that it is not necessary that the deliberation and pre- 
meditation should continue for an hour or a minute; it is enough that 
the design to kill be fully conceived and purposely executed. 

Deliberation and premeditation, as well as intent to kill, may be 
shown either by direct proof, or by circumstances from which their 
existence may be inferred. 

In determining the question whether the defendant acted with 
deliberation and premeditation you should consider the manner of the 
killing and the plans, acts and words of the defendant as they are ex- 
hibited by the evidence. 

Does it not appear that the defendant and Johnson planned to 
escape? 

Does it not appear that Diamond had long contemplated escape? 

According to several witnesses, Diamond, after the shooting and 
while at the hospital, said in effect that he intended to kill anybody 
who stood in his way if need be to escape. 

The witnesses say that he said in effect that for some days he had 
planned to escape, and there is testimony that he said he wanted to get 
Mr. Lozier’s gun because it was a good one. Now, why did he want a 
good gun unless he wished to shoot effectively ? 

Speaking generally, the evidence tends to show that Diamond 
pretended that he wanted to see the doctor and so got out of his cell. 

When he and Johnson, by that pretense, got down in the wing, 
near entrance to the neck of the wing, Johnson seized Mr. Pierson and 
held him while Diamond took his revolver. 

Diamond then rushed through the neck of the wing to the “centre,” 
near where Stetser was sitting, a distance of about sixty-one feet, as I 
recall the testimony. 

There is testimony to the effect that as Diamond started with the 
pistol other prisoners yelled “Murder!” several times. 

There is also testimony to the effect that, as Diamond came 
through the door leading to the ‘center’ he yelled “Hands up or I will 
kill you!” or words to that effect. 

The testimony is to the effect that, as Stetser arose, Diamond 
pointed the pistol at his breast and fired, hitting him in the breast. 
Some of the witnesses say that after he shot Stetser and had been 
seized by Mr. Pierson and Dr. Crane Diamond tried to train the re- 
volver on Mr. Pierson. 

It will serve no useful purpose for me to further dwell upon the 
testimony. 

I ask you to carefully consider it all; that to which I have referred, 
that to which I have not referred, and give it such weight and effect 
as you think it is entitled to. 

Does the evidence tending to show the planning to escape, the 
preparation, the arming and the execution of the plans, and all the 
other evidence satisfy you of deliberation and premeditation? That 
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important question I leave for your determination after a careful con- 
sideration of all the evidence in the case. 

If you are satisfied that the intention was to take life, and that it 
was carried out wilfully, with deliberation and premeditation, the de- 
fendant is guilty of murder in the first degree. 

The responsibility of the case is now with you. It is a very grave 
responsibility. But the gravity of your duty should not shake your 
purpose to discharge it. You are not responsible for what may follow 
your verdict. The law settles that. You bring to the performance of 
your duty a manly determination to give full consideration to the evi- 
dence, to draw from that evidence the wisest conclusions which your 
judgment dictate, and to declare your results without fear or favor, 
and then you will not fail in the high office you now occupy. 





IN RE ESTATE OF GEORGE S. PORTER. 


‘Essex County Orphans’ Court, Oct. 3, 1913). 
Exceptions to Restated Account— Taxes of a Life Tenant —Accountants’ Commissions. 
Messrs. Raymond, Mountain & VanBlarcom, Proctors for Ex- 
ceptant. 
Messrs. Sommer, Colby & Whiting, Proctors for Accountants, 


KOCHER, Adv. Master: George S. Porter, late of the county of 
Essex, deceased, departed this life October 1, 1901, leaving a last wil! 


and testament, wherein, after directing the payment of all his debts and 
funeral expenses, he gave all the rest, residue and remainder of his 
estate to his executors upon the following trust: 

“First, To pay the sum of five hundred dollars per vear in equal 
monthly installments to his half-sister Emily E. Raymond during her life 
for the support of herself and her daughter, Mrs. Ella Maretzeck.” 

Testator further provided that, upon the death of the said Emily 
FE. Raymond, said five hundred dollars should be paid to said Ella Maret- 
zeck, during her natural life, in equal monthly payments. 

“Second, To pay out of the remainder of the net annual income of 
my estate so much thereof, as in the judgment of my trustees may be 
necessary for the support of my mother-in-law, Mrs. Elizabeth F, Proc- 
tor, during her natural life, the same to be paid in equal quarterly install- 
ments.” 

Elizabeth F. Proctor died September 19,1903, and exceptant claims, 
by his exceptions numbered 2 and 6, that the items of disbursement 
represented by vouchers 69, 81 and 92, in the amounts of $27.90, $354.24 
and $540.15, being disbursements for taxes for the vear 1903, should be 
apportioned as of the date of Elizabeth Proctor’s death, and that such 
amounts should be charged by accountants against the income to which 
Mrs. Proctor was entitled under the terms of Porter’s will. 

Jn 1903, under the laws of the State of New Jersey, then in force, 
taxes became a lien on the 20th day of May of each year, but were not 
payable until October1. The question is then presented as to the duty of 
a life tenant to pay taxes which accrue or become a lien during the pen- 
dency of her life estate, but which do not become payable until after that 
estate is terminated by death. The rule that it is the duty of a life tenant 
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to pay the annual taxes assessed upon the property subject to her life 
estate is too well settled to require citation of authority. The precise 
question raised in this proceeding has, however, never been passed upon 
by the courts of this State so far as can be ascertained, nor has counsel 
directed the attention of the court to any case directly in point. It is, 
however, settled that taxes which are assessed and become a lien upon 
the estate of a testator prior to his death, even though they may not be 
payable, are a charge against and should be paid out of the corpus of his 
estate. Brown v. Brown, 72 N. J. Eq. 667. The principle underlying this 
rule is that it is the intention of the law that the person or persons who 
own the real estate on the day when, by law, the assessment is levied, 
shall be made personally responsible for the taxes, and while it has been 
held that the tax on real! estate is not, properly speaking, a debt, and 
cannot be enforced by action of debt, and can be only collected in the 
mode prescribed by statute, still the rule is settled that the said tax must 
be held to be a liability of the owner to which he must respond in the 
manner prescribed by the statute. Brown v. Brown, supra. 

The precise question under discussion was considered by the court 
in Brody v. Parsons, 64 So. Western 426 (Ky.) in which it was held that 
the estate of the life tenant, and not the remainderman, is liable for taxes 
which became a lien on the land before the life tenant’s death, though 
she die before the expiration of the year for which they were levied. 
In this case the life tenant died between the date on which the taxes 
became a lien and that upon which they became payable. 

The same result was arrived at in the Massachusetts case of Holmes 
v. Taber, 9 Allen, 246, where it was held that if executors hold property 
in trust, the income of which is to be paid to A during life, with re- 
mainder over to B, and it is taxed as of the first day of May and A dies 
within the year and before the tax is paid, the tax cannot be apportioned 
by the executors between A’s estate and B’s, but is chargeable wholly 
upon the income due to A’s estate. In this case the court says: “The 
period of time fixed in reference to ownership as to taxation is the first 
of May in each vear. The liability of an individual to pay taxes for any 
specific property is decided by the relation he bears to it at that precise 
day, and whether he may have become the owner on the day previous 
or ceased to be the owner on the day succeeding is wholly immaterial.” 
It will therefore be seen that the rule laid down by these cases is entirely 
consistent with that relied upon in Brown v. Brown, supra, inasmuch 
as in the latter case the corpus of the estate was held chargeable with 
the taxes because of the relation sustained by the testator thereto at the 
day of his death, while the former cases hold that the income of the life 
estate is chargeable with taxes assessed during the continuance of the 
life estate by reason of the relation of the life tenant to such estate at the 
time when the taxes were assessed. The entire amount of the item in 
question should, therefore, be charged against the income due to Mrs. 
Proctor, during whose lifetime such taxes were assessed. 

Exceptant also objects, in exception No. 4, that accountants have 
failed to include within their table of disbursements made prior to Sep- 
tember 18, 1903, certain commissions amounting to $355,10, allowed 
them by the court on July 11, 1905. On the part of accountants it is 
contended that these commissions were not in fact paid to them until 
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February 14, 1908, and that, therefore, they should not be considered in 
an account of the estate ending September 18, 1903. 

I do not think that there is any merit in this contention. These 
commissions were allowed for services rendered up to the day when they 
were allowed, and were chargeable against the estate as of that date, 
and any accounting of the estate as of that date would be incomplete 
without including these commissions. The fact that the executors, for 
reasons satisfactory to themselves, did not actually pay the commissions 
to themselves until a later date appears entirely immaterial. The ex- 
ception will therefore be allowed. 

By exception No. 6 it is objected that “there elapsed between the 
time of George S. Porter’s death and Elizabeth F. Proctor’s death, the 
term of a year and eleven and a half months, and the accountants, in the 
income account, have only prayed allowance for the taxes of 1902, leav- 
ing eleven and a half months taxes unaccounted for in said income state- 
ments.”” As has been seen, George S. Porter died on October 1, 1901, 
and, in a prior proceeding in this matter, it was held that the taxes for 
1901 should be charged against the corpus of the estate. The taxes for 
1902 have been prayed allowance for in the restated account. The taxes 
for 1903 have already been considered in this matter. This exception 
should, therefore, be overruled. 

The exceptant also objects, by his exception No. 7, that accountant 
prays allowance for the proportion of the premiums applying “after 
September 18, 1903 (the date of the death of Elizabeth F. Proctor) to 
the expiration of the policy, in the amount of $61.31.” 

The rule is weli settled that the life estate and remaiderman each 
insure their own interest, and that there is no general obligation upon 
the life tenant to insure for the benefit of the remainderman. Kearney 
v. Kearney, 17 N. J. Eq. 59; Rogers v. Jenung, 75 Atl. 233. Inasmuch 
as these premiums were all paid by the executors, and the life tenant 
being under no duty to effect such insurance, they must be considered as 
for the benefit of the remaiderman only, and should be charged against 
corpus and not against income. This exception should, therefore, be 
overruled. This also disposes of exception No. 8. 

Exception No. 9 has been disposed of by what has gone before. 

By exception No. 10 exceptant seeks to have rents for September, 
1903, apportioned as of the date of September 18, 1903, (the date of 
the death of Elizabeth F. Proctor). The rule is well settled that rents 
are not apportioned between successive owners or between a life tenant 
and his successor in title. The owner or life tenant at the time the rent 
accrued is entitled to the whole rent then due. If the life tenant dies 
only one day before a three months’ rent period ends, his estate will get 
none of the rent. Dexter vy. Phillips, 121 Mass. 178; Sohier v. Eldredge, 
103 Mass. 345. This exception should also, therefore, be overruled. 

It will be recalled that, by the terms of the will as construed by this 
court, Mrs. Raymond, and after her death Mrs. Maretzeck, was entitled 
to be first paid from the net income the sum of $500 per year and that, 
from the balance of the net income then remaining, the accountants 
were authorized to pay such sums to Mrs. Proctor during her natural 
life as might be necessary for her support. 

The income account of the trustees to September 18, 1903 (the date 
of the death of Mrs. Elizabeth F. Proctor), restated, in accordance with 
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the foregoing, for the purpose of ascertaining what surplus income, if 
any, remained in their hands from which to pay Mrs. Proctor’s legacy, 
will stand as follows: 

DEBITS. 


Cash received (acct page 19) $10,695 37 
Accounts receivable (acct page 20) 379 21 


$11,074 58 
CREDITS. 


Payments shown on page 19 of account 545 58 
Payments shown on page 20 of account, excepting payments 
to Mrs. Proctor 683 52 


Charged against income as per allowance of exceptions 2, 
v7 39 


$11,506 49 
58 


431 91 

It is perfectly apparent, from this restatement of the account, that 
not only was the net income insufficient to pay Mrs. Proctor anything 
on account of her legacy, but was insufficient to pay in full the annuity to 
Mrs. Raymond, and after her death to Mrs. Maretzeck. It, therefore, 
follows that accountants should be surcharged with the sum of $1,183.62 
paid to Mrs. Proctor, as shown by their account. 

The account, as restated, shows a general balance of income in the 
amount of $3,638.26. Adding to this $1,183.62 with which the executors 
are surcharged, will leave in their hands a balance of income amounting 
to $4,821.88 with which they should stand charged. 

By the remaining exceptions, exceptants claim that Mrs. Maretzeck 
is entitled to interest by reason of the payment of her legacy being im- 
properly delayed. Exceptions to an account are not the proper method 
by which to litigate the amount due upon a legacy. If from an inspection 
of the account as herein modified, exceptant is of the opinion that there 
were funds in hand from which to pay the legacy to Mrs. Maretzeck, and 
that such payments were not in fact made, and exceptant conceives that 
he is entitled to interest upon such legacy, his proper course is to bring 
a suit to recover such interest under the act providing for suits to re- 
cover legacies. 

A decree will be advised allowing the account as modified by the 
foregoing. A restatement of the account is unnecessary. 





RAKIEC v. THE DEL., LACK. & WEST. R. R. CO. 


(N. J. Supreme Court, March, 1918). 
Employers’ Liability Act—Calculating the Compensation. 
Case of Kostarty Rakiec against The Delaware, Lackawanna & 
Western Railroad Company. On Certiorari to Hudson Common 
Pleas. Before Justices Swayze, Voorhees and Kalisch. 


Mr. Maximilian M. Stallman for prosecutor. 
Mr. Warren Dixon for defendant in certiorari. 
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PER CURIAM: This is a proceeding under the Workmen’s 
Compensation Act of 1911. The petitioner was injured by receiving 
an electrical burn of the right ankle, from a turntable operated by 
electricity. The ankle, according to the physician’s testimony was in- 
volved principally on the outer side, but also on the internal surface. 
He found more or less ankylosis and inflammation and impaired func- 
tion. There was a discharging sinus which was still open and dis- 
charging less than three weeks before the hearing. The articulating 
surfaces that make up the ankle joint were involved. The tibia and 
fibula which articulate with the astragalus give a hinge joint which 
was entirely involved. 

The Judge found that the injury sustained was tantamount to the 
loss of a leg, and fixed the compensation on a basis of one-half the 
wages for one hundred and seventy-five weeks. In this we think 
there was an error. The statute allows for compensation at that rate 
for the loss of a leg. It allows fifty per cent. of the wages for one hun- 
dred and twenty-four weeks only for the loss of a foot. It also pro- 
vides that amputation between the knee and the ankle shall be consid- 
ered as the equivalent to the loss of a foot. We think it was erroneous 
to hold under these provisions that the injury in question was greater 
than it would be if the leg had been amputated between the knee and 
the ankle. There is no special provision of the statute fixing compen- 
sation in this particular case, but provision is made that in cases not 
specially provided for the compensation shall bear such relation to the 
amount stated in the schedule as the disabilities bear to those pro- 
duced by the injuries named in the schedule. We think that under 
this provision the compensation cannot exceed fifty per cent. of the 
wages for one hundred and twenty-five weeks, being the amount al- 
lowed for the loss of a foot. Whether it should equal that is a matter 
that ought to be determined by the trial Judge. It is said in behalf of 
the petitioner, that the question is purely one of fact and not subject 
to our review on certiorari, but whether or not under the statute the 
trial Judge should allow more for the injury in this case than the 
amount which the statute expressly limits him to in the case of an 
amputation, is we think a question involving the construction of the 
statute, and therefore a question of law for us to decide. 

The judgment must be reversed and the record remitted for a new 
ascertainment of the compensation. 





IN RE BERNARDS TOWNSHIP BALLOTS. 
(Before Justice Parker, at Somerville, Nov. 1, 1918). 
Elections—Removing Names from Ballots. 


Application was made to Mr. Justice Parker of the Supreme 
Court to order the removal of the names of Frank A. Ballentine, Dem- 
ocratic candidate for assessor, and Frederick E. Ballentine and Ira F. 
Garrabrant, Democratic candidates for township committee, from the 
Bernards township election ballots, on the ground that the candidates 
mentioned had not complied with the law in designating a committee 
to receive and disburse moneys for campaign purposes. 

Mr. Frank Allen for the application. 
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PARKER, J., decided that there was no legal way to take the 
names from the ballots, and thought to do so would cause confusion. 
If any one was injured by having them on the ballots they had subse- 
quent redress in the courts. They had been nominated at an open pri- 
mary by the voters and he held that the county clerk was right in 


keeping them on. 





MISCELLANY 


THE INCOME TAX. 

The income tax law went into 
effect Nov. | and a synopsis of its 
most important provisions follow. 

The tax, generally speaking, is 
upon every citizen of the United 
States, whether he be at home or 
abroad; every person residing in 
the United States, though not a 
citizen; incomes from property 
owned, and business, trade or pro- 
fession carried on in the United 
States by persons residing else- 
where; corporations, joint stock 
companies or associations, and 
every insurance company, no mat- 
ter how created or organized; in- 
come from business transacted 
and capital invested within the 
United States by foreign compa- 
nies. 

The amount of the normal tax 
is fixed at one per centum per an- 
num on net income of every 1ndi- 
vidual, but the sur-tax varies ac- 
cording to the amount of the in- 
come, as follows: Plus one per 
cent. on that part of income be- 
tween $20,000 and $50,000; plus 2 
per cent. on that part of income 
between $50,000 and $75,000; plus 
three per cent. on that part of in- 
come between $75,000 and $100,- 
000; plus four per cent. on that 
part of income between $100,000 
and $250,000; plus five per cent. 
on that part of income between 
$250,000 and $500,000; plus six 
per cent. on that part of income 
exceeding $500,000. 

The income is to include the 
net income of a taxable person 


and will include gains, profits and 
income derived from: Salaries, 
wages or compensations for per- 
sonal service; professions, voca- 
tions, business, trade, commerce; 
sales or dealings in property, 
whether real or personal; interest, 
rent, dividends, securities, includ- 
ing income from but not the value 
of property acquired by gift, be- 
queath, devise or descent. This 
does not include proceeds of life 
insurance policies, paid upon ma- 
turity or upon death of insured; 
neither are corporations permit- 
ted to accumulate undue surplus 
in order to decrease income of an 
individual that he may escape pay- 
ment of sur-tax, regulated by com- 
missioner of internal revenue. 

There is a list of general excep- 
tions given, but the exemptions to 
personal incomes will be of inter- 
est. Three thousand dollars per 
annum of each personal income; 
plus $1,000 if the man or woman, 
is married and living with his or 
her wife, or husband; but only 
one reduction of $4,000 shall be 
made from the aggregate income 
of both husband and wife living 
together. 

The first return is to be made 
by March 1 of next year, and will 
include the income from March 1, 
1913, to December 31, 1913. The 
taxed person is to be notified by 
June 1 as to the amount of the 
tax by the commissioner of inter- 
nal revenue and the tax is to be 
paid to the government by June 
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30. Five per cent. is added to the 
tax remaining unpaid after ten 
days, and one per cent. per month 
thereafter until the tax is paid. 

The penalties imposed for re- 
fusal or neglect to make returns 
are not less than $20 nor more 
than $1,000; a false or fraudulent 
return with intent to evade the 
law is held to be a misdemeanor 
punishable by a fine not exceeding 
$2,000 or imprisonment exceeding 
one year, or both. 


WIT AS TO ANCESTRY. 


The Paterson “Call” recently 
published some humorous inter- 
views with members of the Bar of 
Passaic county, and some of the 
results ought to be passed on to 
our readers, who will certainly be 
amused, if not instructed, by them. 
We, therefore, quote a few: 

Assistant Prosecutor Munson 
Force—‘My grandfather bore the 
flossy name of Monsignor La 
Force. Now, what do you think 
of that? Force means a wheat- 
flake breakfast food, and so the 
name stands for ‘Sunny Jim.’ But 
it is not the past that I’m con- 
cerned with—it’s the present. No 
lawyer wants dead men, but all 
want live ones. Not long ago a 
horse doctor in California by the 
name of La Force wrote to me 
asking the origin of my name. I 
told him that I might have the 
same luck as Mark Twain, who 
climbed up the family tree and 
found a relative hanging on one of 
the branches, then he stopped his 
investigations. I’ve heard it said 
that my forefathers were French 
Huguenots who were driven into 
England. I guess ‘Sunny Jim’ 
was among them.” 

County Counsel Willard De 
Yoe—“De Yoe is a Saxon name 
and means a hard hitter, but I 
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don’t think any of my forefathers 
were pugilists. Some of them, 
later on, were Huguenots in Spain, 
and were expelled.” 

Ex-Judge Francis Scott—“Scott 
means hunter—sure thing! I was 
never egotistical enough to look up 
my family tree, for I’ve always 
been afraid of trees. But I have it 
on good authority that when Cato 
was doing his level best to make 
ancient Carthage a suburb of 
Rome, Carthage sent a citizen to 
see Cato. That citizen was my 
projenitor. When Cato beheld 
him clad in breek and plaids he 
ejaculated, ‘Great Scott, what 
next!’ The name clung to my 
forefathers and some years later 
as a mark of respect Scotland was 
named after him.” 

Thomas W. Randall — “The 
name of Randall is an Anglo- 
Saxon one, meaning ‘he wolf.’ This 
may be the primal reason why 
so many of the family have entered 
the legal profession. It gives such 
a wide opportunity for the pursuit 
of predatory and devouring in- 
stincts such as are described in 
Jack London’s ‘The Call of the 
Wild.’ The family motto, in davs 
of old, was: ‘Fortitude in difficul- 
ties,’ which is a good one, because 
one cannot dodge the difficulties 
and will surely need the fortitude. 
The family has no American an- 
cestry and did not ‘beat its way’ 
over in the Mayflower, in company 
with the 250,000 odd others who 
did, but waited for a more con- 
venient and less crowded vessel. 
It was always an advocate of peace, 
and indeed to such an extent that 
it awaited the conclusion of both 
our Revolutionary and Civil Wars, 
lest it should seem to show an 
undue preference or partiality for 
either side, and first set its feet 
upon these trust ridden and ‘trust 
busting’ shores in 1866. Since that 
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time it has not distinguished itself 
in any way, excepting by minding 
its own business, prompt payment 
of bills, and refraining from fres- 
coing the walls of any of our num- 
erous penal palaces.” 

Judge William I. Lewis—“The 
original Lewis was a member of 
the tribe of Israel and belonged 
to the branch house known as the 
Levites. When they got into 
France they became known as the 
Le Wie crowd, and later, when 
they became Welsh, they were 
called Lewis. So you see I can 
go right back to the time of Noah’s 
ark. As far as I can find out my 
ancestors always voted the regular 
ticket.” 

Judge Abram Klenert—‘“Klen- 
ert means a waist girdle. Over in 


Europe our relatives called them- 
selves Kleinert. Why they changed 
the name when they came over 


is more than I can tell, unless it 
is that modesty, which has always 
characterized our family. My 
father was a very modest man so 
he dropped the ‘I’ in his name. His 
modesty you might say has de- 
scended to his sons, Abe and Isa- 
dore. So you see we are really 
hiding our light under a bushel.” 

Walter Hudson, mayor of Toto- 
wa borough—‘“I don’t want to 
boast, but I think they named the 
Hudson river after me, so as to 
provide a means of perpetuating its 
name through a worthy means. 
Everybody must know that I was 
a relative of Hendrick Hudson, 
who invented the river. In fact, 
we were very closely related—he 
lived on one side of the earth, 
while I lived on the other, and 
we’ve been living on opposite sides 
ever since. I have heard that 
Henry was in the soap business, 
and the reason he went out to dis- 
cover the river was to get rid of the 
soap.” 
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HUMORS OF THE LAW. 


Judge (at the close of a trial) — 
“Prisoner, you may have a last 
word.” 

Prisoner (turning to his wife in 
the audience )—“Do you hear that, 
old lady?” 


“How about that girl who mar- 
ried the duke?” 

“She has entered suit.” 

“For divorce so soon?” 

“No; against the company that 
guaranteed his title.” —Pittsburgh 
Post. 


Lawyer—“I think I can get you 
a divorce, madam, for cruel and 
inhuman treatment—but do you 
think your husband will fight the 
suit?” 

Woman—“Fight! Why, the 
little shrimp dasn’t even come 
into a room where I am!”—Truth 
Seeker. 


“Fetch the body,” ordered the 
foreman of a Texas coroner’s jury. 

The body was laid before them. 
The jury made a careful examina- 
tion and questioned the attending 
surgeon. 

“Whar was he shot?” 

“Square through the heart.” 

“Dead in the center o’ 
heart ?” 

“Right in the center.” 

“Who shot him?” 

“Jake Daniels.” 

A dozen witnesses declared that 
Jake fired the shot, and Jake him- 
self admitted it. The jury con- 
sulted softly for some time. 

“Well, gentlemen of the jury,” 
said the coroner, “what’s your 
verdict ?” 

“Waal, Jedge,” answered the 
foreman, “we’ve come to the con- 
clusion that Jake Daniels is the 
dandiest shot in these parts, and 
don’t you forget it.” 


the 
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OBITUARIES. 


Mr. Ricuarp RANDALL. 


Mr. Richard Randall died at his 
home, 117 East 21st Street, Pater- 
son, on October 16th, of locomotor 
ataxia. 

Richard Randall was born near 
Windsor, England, in the parish 
of Wexham, Buckinghamshire, on 
January 18, 1857, and was baptized 
in infancy, in the famous Stoke 
Poges Church then attended by the 
family. He came to America, with 
his parents and other members of 
the family, when nine years old. 
On arriving in this country, his 
father purchased a farm in Frank- 
lin township, Bergen county, this 
state, a few miles from Paterson, 
and the family settled there. Mr. 
Randall remained there for some 
years, and then formed the ac- 
quaintance of the proprietor of a 
large estate in St. Lawrence 
county, New York, and was en- 
gaged there for some years. Later 
on, and after he had reached ma- 
turity, he returned to New Jersey, 
and took up his abode at Haw- 
thorne, near Paterson, and studied 
law in the office of his brother, 
Thomas W. Randall, at Paterson. 

Mr. Randall was admitted to the 
New Jersey Bar in 1885, and im- 
mediately entered upon the prac- 
tice of law in Paterson. He con- 
fined himself, almost exclusively, 
to practice in the criminal courts, 
and rapidly became proficient in 
that branch of the profession, and 
acquired a large and lucrative 
practice. A Paterson newspaper 
says of him: 

“Mr. Randall acquired a wide 
fame for his humor. He could 
find a laughable side to any case 
he handled. He was the wit of the 
court room. He was also a noted 
cross-examiner, and often said that 
he won his cases by the evidence 


of his opponents’ witnesses rather 
than his own.” 

In or about the year 1902, Mr. 
Randall formed a partnership with 
William R. Rogers, and at the time 
of his death that partnership still 
existed. He had a good consti- 
tution, apparently, and always ex- 
perienced the very best of health, 
until about two years ago, when 
it began to fail, and it was later 
discovered that he was developing 
locomotor ataxia. He continued 
to attend to business until about 
five months ago, since which time 
he has been confined to his home, 
and has been helpless and a great 
sufferer. Mr. Randall was married 
twice, but left no children. His 
second wife, Agnes Rogers, a sis- 
ter of his law partner, survives 
him. 

On October 20th the committee 
appointed by the Passaic County 
Bar Association prepared the fol- 
lowing resolutions to go upon the 
minutes of the Association, the 
same being signed by Messrs. 
Scott, Van Cleve and Hudson. 

“In the death of Richard Ran- 
dall, Esq., the Bar has lost an as- 
sociate who possessed, in a great 
degree, humor and_ philosophy 
that made him _ distinguished 
among his fellows. 

“His quaint humor, his sharp 
wit, made him always a welcome 
companion. 

“His broad and responsive sym- 
pathy naturally led him into the 
criminal courts to defend persons 
charged with crime. His great 
natural ability and shrewdness, his 
knowledge of human nature, the 
result of hard experience, his abil- 
itv to cross-examine witnesses, all 
made him a leader in the trial of 
criminal causes. 

“This class of legal work he 
thoroughly enjoyed, and in it won 
many notable triumphs at the Bar. 
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“His early opportunities for an 
education were very meager; he 
was self-taught to a large degree, 
and grew to maturity as a farmer. 

“While his aspiring spirit, his 
desire to better the conditions of 
his early years, his eager search 
for knowledge, made him one of 
the most proficient and conspicu- 
ous practitioners in the criminal 
courts of the county. 

“His kindly heart, his simplicity, 
his pleasant and witty talk, made 
him beloved and admired by the 
people outside the profession of 
law. 

‘Be it therefore resolved, that 
we record our sincere regret at 
his loss, and that the president of 
this Association present these 
resolutions to the Court of Com- 
mon Pleas of the County of Pas- 
saic, to be recorded in the minutes 
of that court, and that a copy be 
sent to his widow.” 


Hon. JosePH Cross. 


United States District Court 
Judge, Joseph Cross, of Elizabeth, 
died at his home in that city early 
on the morning of October 29th, 
of sclerosis of the arteries and 
heart trouble, of the former of 
which he had been somewhat ill 
for the past two years. About two 
weeks prior to his death he ap- 
peared in court in Newark for the 
last time. 

Judge Cross was born near Mor- 
ristown, N. J., December 29, 1843, 
the son of William and Sarah 
(Lee) Cross. His early education 
was received in the public school 
and in Pearl College Seminary, in 
Elizabeth, of which David H. 
Pierson was principal. He entered 
Princeton College in 1861 and was 
graduated in 1865 with the degree 
of A. B. Immediately thereafter 
he began to study law in the office 
of William J. Magie, later Su- 
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preme Court Justice and Chancel- 
lor. He also took a course of lec- 
tures at Columbia College Law 
School and was admitted to the 
New Jersey Bar as attorney in 
June, 1868, and as counselor in 
November, 1871, and entered into 
partnership with his preceptor, 
the firm being Magie & Cross, this 
relation continuing until 1880. 
Then Mr. Magie was appointed 
an Associate Justice of the Su- 
preme Court and the firm was re- 
organized as Cross, Bergen & Noe, 
and, when Mr. Bergen retired, as 
Cross & Noe. Mr. Cross made his 
residence in Elizabeth in 1858 and 
continued to reside there the rest 
of his life. In 1888 he was ap- 
pointed Judge of the District 
Court, but was legislated out of 
office in 1891. 

Judge Cross was elected a mem- 
ber of the Assembly from Union 
county on the Republican ticket 
in 1893 and was re-elected the fol- 
lowing year. He was a candidate 
for Speaker of the House in 1894, 
but the place was given to John 
I. Holt. The latter resigned May 
26 and Judge Cross was chosen to 
succeed him for the remainder of 
the year, and in 1895 was re- 
elected Speaker by the unanimous 
vote of the Republicans of that 
body. 

In November, 1898, he was 
elected Senator to fill the vacancy 
caused by the resignation of Fos- 
ter M. Voorhees, who had been 
nominated for Governor. 

In 1899 he was re-elected for a 
full term by a plurality of 2,471, 
an increase of 491 over that of the 
previous year. He was re-elected 
in 1902 by a plurality of 1,186 over 
James E. Martine (now United 
States Senator). He served as 
President of the Senate during 
the session of 1905, and in April 
of that year was appointed by 





352 


President Roosevelt a Judge of 
the United States District Court 
for New Jersey. In 1910 he was 
elected a trustee of the Princeton 
Theological Seminary. 

He was a member and for many 
years an elder of the Westminster 
Presbyterian Church of Elizabeth, 
and was also superintendent of 
the Sunday-school. He was a 
member of the Princeton Club of 
New York, the Essex Club of 
Newark, the Town and Country 
Club of Elizabeth, and the Union 
County Bar Association. 

He married, October 19, 1870, 
Miss Mary P. Whiting, of Irving- 
ton, who survives him. They had 
no children. 


The United States District 


Court at Trenton, presided over 
by Judge Rellstab, which was in 
session on the day of Judge Cross’ 
death, adjourned for one week out 


of respect to his memory. 

At the funeral held at the West- 
minster Presbyterian Church on 
November 1, the following were 
the honorary pallbearers: Ex- 
United States Senator John Kean; 
Judge George Gray, of Wilming- 
ton, Del.; Judge John Rellstab, of 
Trenton; ex-Governor Foster M. 
Voorhees, Judge Benjamin A. 
Vail, of the Circuit Court; ex- 
Chancellor William J. Magie; 
Archibald Barklie, and Cornelius 
H. Clark. 


BOOK NOTICES. 


A TREATISE ON THE LAW 
OF INCOME TAXATION. 
By Henry Campbell Black, 
Kansas City, Mo.: Vernon Law 
Book Co., 1913. Pp. 403. 
Price, $4.00. 

The author of “Black’s Law 
Dictionary” and various other 
legal works has brought out the 
first new book on the subject of 
income taxes, containing, in an 


THE NEW JERSEY LAW JOURNAL. 


appendix, the new act in full, and 
also the text of the laws of the 
few States which have a State in- 
come tax statute. The ten chap- 
ters of the work cover a large 
number of questions that have 
arisen, and are certain still to 
arise, in the construction of differ- 
ent classes of income, such as 
rents of land, legacies, inheri- 
tances, partnership business, 
profits of mercantile business, etc., 
and the subjects of exemptions 
and exceptions, deductions and al- 
lowances, returns and collections, 
all bring up matters which, in one 
form and another, are important 
for lawyers to know. The book 
has already had and is sure to con- 
tinue to have a large sale, for it, 
or something like it, is a necessity 
to every active lawyer. 


THE UPAS TREE. By Robert 
McMurdy, Chicago: Schulte & 
Co. Pp. 324. Price $1.50. 


This is a work of fiction, writ- 
ten by a leading Chicago lawyer 
who is, or has been, the President 
of the Illinois Bar Association. It 
has as an object the awakening of 
public sentiment against capital 
punishment. The main character 
in the work is a lawyer, around 
whose career the incidents are 
gathered. Of course there is a plot, 
and there are ethical dilemmas 
and questions of law out of the 
usual order coming up throughout 
the story. The dramatic part of 
the novel culminates in the con- 
viction of the lawyer for a crime 
(murder), which he does not com- 
mit, upon circumstantial evidence, 
and how hanging came to be 
averted is told near the conclu- 
sion of the narrative. It will well 
bear reading, however one may 
disagree with the proposition in- 
volved that the death penalty 
should go. 
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